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IN THE MATTER OF QWEST CORPORATION'S
PETITION FOR ARBITRATION AND APPROVAL
OF AMENDMENT TO INTERCONNECTION
AGREEMENT WITH ARIZONA DIALTONE, INC.
PURSUANT TO SECTION 252(b) OF THE
COMMUNICATIONS ACT OF 1934, AS
AMENDED BY THE TELECOMMUNICATIONS
ACT OF 1996 AND APPLICABLE STATE LAWS.

DOCKET NO. T-03608A-07-0693

10 PROCEDURAL ORDER

11

12 O n  De c e m b e r 1 7 ,  2 0 0 7 ,  Q we s t C o rp o ra tio n  ("Q we s t") file d  with  th e  Ariz o n a  C o rp o ra tio n

13

BY THE COMMISSION:

14

15

Administrative Code ("A.A.C.") R14-2-1505 ("Petition"). In its Petition, Qwest requested that the

Commission resolve issues related to the Interconnection Agreement ("ICA") between Qwest and

16 Arizona Dialtone, Inc. ("Arizona Dialtone"). According to Qwest, the issues derive from Arizona

17 Dialtone's refusal to enter into an amendment to the current ICA ("ICA Amendment") that would

18 implement changes related to unbundled access to mass market local circuit switching, changes that

19 Qwest asserts are mandated by federal law, specifically the Federal Communications Commission's

20 ("FCC's") Triennial Review Remand Orders ("TRRO") and 47 C.F.R. § 5l.3l9(d). Qwest asserts

21

22

23

24

that Arizona Dialtone has refused to transition its UNE-P services as required by the TRRO and

federal regulations and has refused to enter into the ICA Amendment to implement TRRO-mandated

changes. Qwest asks that the Commission arbitrate each disputed issue included in its Petition,

resolve each issue in Qwest's favor, find that its proposed ICA Amendment is consistent with the

25 a pplica ble  la w, is s ue  a n orde r a dopting its  ICA Am e ndm e nt, a nd gra nt s uch othe r re lie f a s  is  fa ir a nd

2 6  ju s t ifie d .

27

28
1 In re Unbundled Access to Network Elements, Review of the Section 251 Unbundling Obligations of Incumbent Local
Exchange Carriers, 20 F.C.C.R. 2533 (2005)(Order on Remand).
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DOCKET NO. T-0105113-07-0693 ET AL.

1 Also on De ce mbe r 17, 2007, Qwe s t tile d a  Compla int a ga ins t Arizona  Dia ltone , re que s ting

2 tha t the  Commiss ion (1) de cla re  tha t the  ICA re quire s  Arizona  Dia ltone  to compe nsa te  Qwe s t a t the

3 tra ns itiona l ra te  for UNE-P  P AL a nd P OTS  for e mbe dde d s e rvice s  for a  one -ye a r tra ns ition pe riod

4 tha t be ga n Ma rch ll, 2005, a nd a t the  ra te  for a lte rna tive  s e rvice s  for ne w orde rs  the re a fte r; (2)

5 compe l Arizona  Dia ltone  to pa y s uch cha rge s  to Qwe s t, (3) compe l Arizona  Dia ltone  to pa y la te

6 payment cha rges  on the  amounts  orde red to be  pa id, (4) compe l Arizona  Dia ltone  to execute  the  ICA

7 Ame ndme nt a nd to comply with its  obliga tions  the re unde r; a nd (5) a wa rd such othe r re lie f, including

8 but not limited to appropria te  fines  or pena lties , a s  the  Commission deems jus t and reasonable .2

9 A joint proce dura l confe re nce  for the  Arbitra tion ma tte r a nd the  Compla int ma tte r wa s  he ld

10 on Ja nua ry 14, 2008, a t the  Commiss ion's  office s  in P hoe nix, Arizona . Qwe s t a nd Arizona  Dia ltone

l l e a ch a ppe a re d through couns e l. S ta ff did not a ppe a r. Be ca us e  it wa s  Qwe s t, a n incumbe nt loca l

12  e xcha nge  ca rrie r ("ILEC"), ra the r tha n  Arizona  Dia ltone , a  compe titive  loca l e xcha nge  ca rrie r

13

14 pa rty to a  ne gotia tion to pe tition for a rbitra tion within a  s pe cifie d pe riod a fte r a n ILE C re ce ive s  a

15 re que s t for ne gotia tion, Qwe s t a nd Arizona  Dia ltone  we re  both a ske d to s ta te  the ir pos itions  on (1)

18 confe re nce , Qwe s t a nd Arizona  Dia ltone  we re  dire cte d to tile  brie fs  on those  is sue s  by J a nua ry 28,

1 9  2 0 0 8 .

20 Als o a t the  proce dura l confe re nce , Qwe s t a nd Arizona  Dia ltone  we re  a s ke d to s ta te  the ir

21 pos itions  on cons olida ting the  Arbitra tion ma tte r a nd the  Compla int ma tte r. Ne ithe r Qwe s t nor

22 Arizona  Dia ltone  obje cte d to cons olida ting the  two ma tte rs . The  is s ue  of cons olida tion wa s  ta ke n

23 under advisement.

24

25 252, Qwes t and Arizona  Dia ltone  we re  a lso a sked whe the r they objected to suspending the  time line s

27

2 8 The Compla int matter was  ass igned Docket No. T-03608A-07-0694 et a l.2

2



DOCKET NO. T-01051B-07-0693 ET AL.

1 while  Arizona  Dia ltone  did not. As  a  re s ult of Qwe s t's  obje ction, the  he a ring in  the  Arbitra tion

2 ma tte r wa s  te nta tive ly s che dule d for Fe brua ry ll, 2008. Couns e l for Qwe s t a nd Arizona  Dia ltone

3 indica ted tha t this  da te  appea red to be  acceptable , and counse l for Qwes t was  ins tructed to make  a

4 filing a s  soon a s  poss ible  if tha t should prove  to be  incorre ct upon furthe r inquiry. Counse l for Qwe s t

5 was  a lso ins tructed tha t reques ting a  diffe rent hea ring da te  would like ly re sult in suspens ion of the  47

7 On January 16, 2008, a  Procedura l Order was  issued directing Qwest and Arizona  Dia ltone  to

8 file  the  brie fs  dis cus se d a t the  proce dura l confe re nce . S ta ff wa s  a lso re que s te d to file  such a  brie f.

9 The  P roce dura l Orde r a lso s che dule d a  he a ring in the  Arbitra tion ma tte r to comme nce  on Fe brua ry

10 ll, 2008, re que s te d S ta ff to a ppe a r a nd pa rticipa te  in the  he a ring, a nd dire cte d Qwe s t a nd Arizona

l l Dia ltone  to s ha re  e qua lly the  cos ts  for tra ns cription, including e xpe dite d tra ns cripts , if the  he a ring

12 we re  to go forwa rd on the  Arbitra tion ma tte r a lone  or on both ma tte rs , if cons olida te d. The  is s ue  of

13 cons olida tion wa s  not de cide d, pe nding re s olution of the  is s ue s  conce rning Qwe s t's  a uthority to

15 On January 17, 2008,3 Arizona  Dia ltone  filed its  re sponse  to Qwest's  Pe tition. In its  re sponse ,

16  Arizona  Dia ltone  d id  no t ob je ct to  o r d is pu te  the  bu lk of Qwe s t's  P e tition . Howe ve r, Arizona

17 Dia ltone  a sse rted tha t, in addition to the  is sues  ra ised by Qwes t, the  Arbitra tion ma tte r should re solve

18 the  "true  up" of ra te s  s ought by Qwe s t in  the  Compla int ma tte r a nd Arizona  Dia ltone 's  ongoing

19 billing a nd pricing dis pute s  with Qwe s t.

20 On January 28, 2008, Qwest filed its  brie f a s  reques ted. In its  brie f, Qwest a sse rted tha t it has

21

22 the  conte xt of a me ndme nts  to inte rconne ction a gre e me nts , to pe rmit ILE Cs  to initia te  re que s ts  for

23 ne gotia tion. In support, Qwe s t quote d a  footnote  from the  FCC's  Trie nnia l Re vie w Orde r ("TRO")4.

24 Qwest also asserted that a number of state commissions have independently concluded that ILE Cs

25 may initiate requests for negotiation under 47 U.S.C. § 252 and, in support, cited a procedural order

26

27

28

3 This was six days aRea the deadline for response under 47 U.S.C. §252(b)(3).
4 In re Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 F.C.C.R. 16978,
17405 n.2087 (2003)(Report and Order & Order on Remand & Further Notice of Proposed Rulemaking).
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DOCKET NO. T-0105113-07-0693 ET AL.

1

2

of the  Ala ba ma  P ublic S e rvice  Commis s ion ("Ala ba ma P S C") a nd a n orde r of the  P ublic Utility

Commiss ion of Ore gon ("Ore gon PUC"). Fina lly, Qwe s t s ta te d, be ca use  the  FCC ha s  "conclus ive ly

3 settled" that, in the context of amendments to interconnection agreements, an ILEC has the authority

4

5

6

7

8

On J a nua ry 28, 2008, S ta ff file d its  brie f a s  re que s te d. In its  brie f, S ta ff a s s e rte d tha t the

footnote  from the  TRO tha t Qwest had cited and a  couple  of court cases . S ta ff went on to assert tha t

9 Arizona  Dia ltone  a ppa re ntly de s ire s  to us e  the  ICA Ame ndme nt a s  le ve ra ge  to ge t othe r cha nge s

10 ma de  to its  ICA or to obta in rulings  on how its  e xis ting ICA should be  inte rpre te d a nd tha t the  billing

l l dispute  issues  ra ised by Arizona  Dia ltone  would more  appropria te ly be  re solved through a  compla int

12  file d  by Arizona  Dia ltone . S ta ff que s tione d whe the r a n a rbitra tion proce e ding is  the  a ppropria te

13 ve hicle  to re solve  the  pa rtie s ' is sue s  a s  Arizona  Dia ltone  doe s  not a ppe a r to obje ct to the  subs ta nce

1 5

1 6

S ta ff s ta te d  tha t it be lie ve s  the  time line s  do  a pply to  the  proce e ding  if it goe s  forwa rd  a s  a n

a rbitra tion, a t le a s t with re spect to the  is sues  ra ised in the  Arbitra tion ma tte r. In addition, S ta ff s ta ted

17  tha t it doe s  no t s upport cons o lida tion  of the  Arb itra tion  ma tte r a nd  the  Compla in t ma tte r, a s

18 a rbitra tion proce e dings  a ddre s s  is s ue s  on a  pros pe ctive  ba s is , whe re a s  compla int proce e dings

19 typica lly a ddre s s  is s ue s  pe rta ining to dis pute s  re ga rding e xis ting ICe s . S ta ff a s s e rte d tha t mixing

20 compla int a nd a rbitra tion proce e dings  will ultima te ly le a d to confus ion.

On J a nua ry 29, 2008, Arizona  Dia ltone  tile d its  brie f. In its  brie f, Arizona  Dia ltone  s ta te d21

22 tha t it had been unable  to identify any lega l authority rega rding whe the r a  reques t for negotia tions  by

23
5

24

25

26

27

28

In re Arbitration of the Interconnection Agreement Between Bellsouth Telecommunications, Inc. and Now
Communications, Inc., Pursuant to the Telecommunications Act of 1996, Docket 27461 (Alabama Public Service
Commission June 23, 2000)(Procedura1 Order) ("Alabama Procedural Order").
6 In re Petition of Qwest Corporation for Arbitration of Interconnection Rates, Terms, Conditions, and Related
Arrangements with Beaver Creek Cooperative Telephone Company, Order No. 02-148 (Public Utility Commission of
Oregon March 7, 2002)(Order) ("Oregon Order").
' Staff cited US. West Communications v. Sprint Communications Co.,275 F.3d 1241 (10"'Cir. 2002) and Illinois Bell
Telephone Co. v. Illinois Commerce Commission et al., 2007 WL 2815924 (N.D. 111. 2007). Neither of these cases dealt
with a scenario such as the one at hand, where an ILEC actually requested the negotiations that led to the petition for
a1°bit1*ati0n_

4
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1 an ILEC is sufficient to trigger the right to petition for arbitration before a state commission under 47

3 Qwest had authority to petition the  Commission. Using the  pla in language of the  s ta tute , Arizona

4 Dialtone determined that a request for negotiations made by an ILEC to a CLEC would appear to be

5 ins ufficie nt to trigge r a  right to a rbitra tion. Howe ve r, by a pplying the  principle  of s ta tutory

6 construction that a  statute will be construed to avoid "absurd" results,8 Arizona Dialtone concluded

7 that Qwest should be authorized to petition the Commission for arbitration. Arizona Dialtone stated

8 tha t it does  not oppose  arbitra tion in this  matte r so long as  the  Arbitra tion matter and Compla int

9 matter are consolidated and the consolidated matters are set for hearing on a normal timeline rather

10 than the accelerated timeline required for arbitration. Arizona Dialtone specifically requested that the

ll Commission consolidate  the  Arbitra tion matter and the  Complaint matter and se t the  consolidated

12 matters  for hearing in or after April 2008. Arizona Dialtone did not speak specifically to whether it

1 4

1 5

16 "During the  pe riod from the 35th to the  160th da y

17 (inclus ive ) a fte r the  da te  on which an incumbent loca l exchange  ca rrie r rece ives  a  reques t for

18 negotiation under this section, the carrier or any other party to the negotiation may petition a State

19 commission to arbitrate any open issues." By its plain language, this provision authorizes any party

20 to a  negotiation to petition the Commission to arbitrate  only within a  specified window of time after

2 1  a n ILEC has received a request for negotiation. The statute does not address whether a request for

22 negotiation made by an ILEC can also trigger this authority to petition the Commission.

23 As  both Qwe s t a nd S ta ff ha ve  pointe d out, a t le a s t in the  conte xt of a me ndme nts  to

24 interconnection agreements, the FCC has apparently interpreted this statutory provision to allow a

25 pa rty to pe tition for a rbitra tion e ve n whe n a n ILEC ma de  ra the r tha n re ce ive d a  re que s t for

26 negotiation. In the TRO footnote cited by body Qwest and Staff, the FCC stated:

27

2 8 8 Arizona  Dia ltone  cited Arpa io v. S te inle , 201 Ariz. 353, 355 (App. 2001) for this  principle.

DISCUSSION

Qwes t's  Authoritv to Petition for Arbitration
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1

2

3

4 pe tition  for a rb itra tion  is  pe rmis s ib le  whe n  a n  ILEC ma de  ra the r tha n  re ce ive d  a  re que s t fo r

5 ne gotia tion.

6 In the  Alabama  Procedura l Orde r cited by Qwes t, the  Alabama  PSC s ta ted the  following:

7

8

9

Although s e ction 252(a )(l) a nd s e ction 252(b)(1) re fe r to re que s ts  tha t a re  ma de  to
incumbe nt LECs , we  find tha t in the  inte rconne ction a me ndme nt conte xt, e ithe r the
incumbe nt or the  compe titive  LEC ma y ma ke  s uch a  re que s t, cons is te nt with  the
partie s ' duty to negotia te  in good fa ith pursuant to section 251(c)(1).9

In a ddition, be fore  the  TRO wa s  is s ue d, a t le a s t two s ta te  commis s ions  ha d orde re d tha t a

1 0

11

12

13

We  conclude  from our re vie w of the  controlling la w tha t it is  inde e d pe rmis s ible  for
ILE Cs  such a s  Be llSouth to initia te  reques ts  for negotia tion which trigge r the  s ta tutory

s u ch  re q u e s ts  fo r n e g o tia tio n s  to  CLE Cs  in  th e  p re s e n t te le co mmu n ica tio n s

agreement be tween Be llSouth and NOW which continue  agreements  tha t have  by the ir
te rms  e xpire d until s uch time  a s  the  pa rtie s  ha ve  ne gotia te d a nd/or a rbitra te d ne w

de te rmine  whe n such a gre e me nts  a re  in fa ct re ne gotia te d would unfa irly work to the

14 Likewis e , the  Oregon PUC s ta ted the  following in the  Oregon Orde r:

1 5

16

1 7

Be a ve r Cre e k's  inte rpre ta tion of 252(b)(1) is  ove rly re s trictive . To unde rs ta nd
the  meaning of the  subsection in ques tion, it is  necessa ry to cons ide r the  purpose  of the
Act a s  a  whole . Be a ve r Cre e k corre ctly ide ntifie s  the  purpose  a s  fos te ring compe tition
in loca l te lephone  se rvice .

18

19

20

2 1

22

23

24

25

Beaver Creek contends  tha t Sections  251 and 252 of the  Act a re  for the  benefit of
CLECs . Howe ve r, S e ction 251(b)(5) of the  Act s ta te s  tha t a ll loca l e xcha nge  ca rrie rs ,
CLECs  and ILE Cs  a like , have a  duly to es tablish reciproca l compensa tion a rrangements
for the  e xcha nge  of te le communica tions . Be a ve r Cre e k ha s  re fus e d to ne gotia te  the
te rms  of s uch a rra nge me nts  with Qwe s t. Give n this  s itua tion, Qwe s t's  re cours e  to
S e ction 252 furthe rs  compe tition by giving the  incumbe nt a  me a ns  of re que s ting the
compe titive  provide r to come  to te rms  on the  e xcha nge  of tra ffic, a s  a ll othe r CLECs  in
Ore gon tha t in te rconne c t Mth Qwe s t ha ve  done . Allo win g  Q we s t to  in vo ke  th e
a rbitra tion procedures  in this  ca s e  leve ls  the  playing fie ld for a ll othe r CLECs  and a llows
the  Commis s ion to e xe rcis e  the  juris diction ove r inte rconne ction a rra nge me nts  give n it
in the  Act. In this  s itua tion, a llowing the  incumbe nt to s e nd a  re que s t for a rbitra tion
furthers  the  goals  of the  Act.11

It s hould be  note d tha t, contra ry to the  a s s e rtions  of Qwe s t a nd S ta ff, this  ma tte r doe s  not
26

27 9

28 11

TRO 112087.
10 Alabama Procedura l Order, vIII, 1] 11.

Oregon Order, App. A a te (footnotes  omitted)(emphas is  in origina l).

6



lIIHHHI

DOCKET no. T-0105113-07-0693 ET AL.

s

1 a ppe a r to be  comple te ly s e ttle d. In 2005, the  S ta te  of Ne w York P ublic S e rvice  Commis s ion ("Ne w

2 York PSC") reached a  conclus ion oppos ite  tha t re ached in the  Alabama  P rocedura l Orde r and Oregon

3

4 ne gotia tions  tha t trigge rs  a  right to pe tition for a rbitra tion. The  Ne w York P S C s ta te d:

5

6

7

would be  difficult be twe e n CLECs  a nd ILE Cs  whe n CLECs  ha ve  "nothing tha t the
incumbe nt ne e ds " a nd would ha ve  "little  to offe r the  incumbe nt in a  ne gotia tion." The

a rbitra tion proce e ding be twe e n incumbe nt ca rrie rs  like  Ve rizon a nd compe titors  like
Choice  One , to advance  Congress 's  goa l of increased competition.

to decide  to pursue  an agreement. Its  language  is  clea r. CLECs, not ILE Cs, may request
ne gotia tion, a nd only a fte r such a  re que s t ma y e ithe r pa rty file  a  pe tition for a rbitra tion
with the  Commis s ion within ce rta in  time  limits . If Ve rizon 's  pos ition we re  cre dite d,
Ve rizon would e njoy s ignifica nt powe r. It is  th is  type  of une qua l ba rga ining powe r

8

9

10

11

12

13

1 4

1 5

a rbitra tion, the  window for re que s ting a rbitra tion be gins  135 da ys  a fte r "the  [ILEC]
re ce ive s  a  re que s t for ne gotia tions ." If Congre s s  ha d inte nde d to pe rmit a rbitra tions  in
s itua tions  in which the  ILEC initia te d ne gotia tions , it could ha ve  s imply se t the  window
"l35 da ys  a fte r a  re que s t." Ins te a d, Congre s s  e xplicitly limite d a rbitra tions  to CLEC-

a re  lim ite d  to  in s ta n c e s  in  wh ic h  th e  C LE C  m a ke s  th e  in it ia l re q u e s t  fo r
intercormection.12

16

17

18

19

20

21

22

23

24

The  New York PSC did not re fe r to the  TRO footnote  re fe renced by Qwes t and S ta ff, a lthough it did

re fe rence  the  TRO. It is  poss ible  tha t the  New York PSC was  unaware  of the  footnote 's  exis tence  or

tha t it be lieved it inapplicable , a s  the  ICA be tween the  pa rtie s  had expired.

commis s ion for a rbitra tion a fte r a n ILEC ha s  ma de  a  re que s t for ne gotia tions . Howe ve r, in  the

ins ta n t con te xt o f a n  ICA a me ndme nt ne go tia tion , it is  ne ce s s a ry to  de te rmine  whe the r the

inte rpre ta tion of the  s ta tute  by the  FCC should be  given de fe rence  and followed. When reviewing an

a ge ncy's  inte rpre ta tion of a  s ta tute  tha t it a dminis te rs , two que s tions  mus t be  a s ke d: (1) whe the r
25

26

27

28

12 In re Petition of Verizon New York Inc., Pursuant to Section 252(b) of the Telecommunications Act of 1996, for
Arbitration to Establish an Interconnection Agreement with Choice One Communications of New York Inc., Case No.
05-C-0515 (State of New York Public Service Commission September 23, 2005)(Order Resolving Arbitration)(footnotes
omitted) ("New York Order").

7
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1 Congre s s  ha s  d ire ctly s poke n to  the  pre cis e  que s tion a t is s ue , a nd (2) whe the r the  a ge ncy's

2 inte rpre ta tion is  ba se d on a  pe rmiss ible  cons truction of the  s ta tute . Che vron, US A., Inc. v. Na tura l

3 Resources  Defense  Council, Inc., 467 U.S . 837, 842 (1984). If Congre s s 's  inte nt is  cle a r, tha t is  the

4 e nd of the  ma tte r, for one  mus t give  e ffe ct to Congre ss 's  una mbiguous ly e xpre sse d inte nt. Id a t 842-

5 43. If the  precise  issue  has  not been directly addressed by Congress , however, the  question becomes

6 whe the r the  a ge ncy's  inte rpre ta tion is  ba se d on a  pe rmis s ible  cons truction of the  s ta tute . Id a t 843.

7 To be  gra nte d de fe re nce , the  a ge ncy's  inte rpre ta tion ne e d not be  the  only inte rpre ta tion tha t could

8 ha ve  be e n re a che d or e ve n the  inte rpre ta tion tha t the  inquiring tribuna l would ha ve  re a che d if the

9 is s ue  ha d be e n be fore  it without the  a ge ncy's  input, jus t pe rmis s ible . Id .  a t 8 4 3 &n .l1 . If th e

10 inte rpre ta tion re pre s e nts  a  re a s ona ble  a ccommoda tion of conflicting policie s  tha t a re  committe d to

l l the  a ge ncy by s ta tute , it should not be  dis turbe d unle s s  it a ppe a rs  from the  s ta tute  or its  le gis la tive

12 his tory tha t the  a ccommoda tion is  one  tha t Congre s s  would not ha ve  s a nctione d. Id a t 845 (citing

13 US . v. S nipe r, 367 U.S . 374, 382, 383 (l96l)).

14 Whe n Congre s s  pa s s e d the  Te le communica tions  Act of 1996, the  te le communica tions

15 indus try wa s  funda me nta lly diffe re nt tha n it is  now. As  e xpla ine d by the  Ninth Circuit Court of

16 Appea ls , the  te lecommunica tions  indus try be fore  the  Act was  a  "s ta te -supported monopolis tic marke t

17 s tructure ."l3  As  origina lly conce ive d in  a  1995 bill, the  Act's  purpos e  wa s  to  "provide  for a  pro-

18 compe titive , De -re gula tory na tiona l policy fra me work de s igne d to a cce le ra te  ra pidly priva te  s e ctor

19 de ployme nt of a dva nce d te le communica tions  a nd informa tion te chnologie s  a nd s e rvice s  to  a ll

20 Ame rica ns  by ope ning a ll te le communica tions  ma rke ts  to compe tition." S . Re p. 104-23, a t 1-2

21 (1995). Re ga rding inte rconne ction, the  bill origina lly impos e d on loca l e xcha nge  ca nte rs  "with

2 2  ma rke t p o we r" a  d u ty to  n e g o tia te  in  g o o d  fa ith  a n d  to  p ro vid e  in te rco n n e c tio n  with  o th e r

23 te le communica tions  ca rrie rs  tha t re que s te d inte rconne ction. Id a t 19. Origina lly, the  FCC would

24 ha ve  be e n ta ske d with de te rmining which loca l ca rrie rs  pos se s se d ma rke t powe r. S e e  id It a ppe a rs

25 from the  one-s idedness  of the  bill a s  origina lly conce ived and the  Act a s  adopted tha t, a s  a sse rted by

26 Arizona  Dia ltone , Congre s s  d id  not conte mpla te  the  curre nt s itua tion , in  which ILE Cs  purs ue

27

2 8 13 U.S. Wes t Communica tions  v. Jennings , 304 F.3d 950, 954 (9"' Cir. 2002).

8
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1 ne gotia tions  with CLECs . In light of this , it is  not s urpris ing tha t Congre s s  did not a cknowle dge  or

2 ma ke  a ny provis ions  re la te d to this  s ce na rio. Congre s s  wa s  s ile nt a s  to wha t re quire me nts  would

3 pe rta in unde r such a  scena rio. Thus , unde r Che vron, it is  a ppropria te  to look to whe the r the  FCC's

4 inte rpre ta tion of the  s ta tutory provis ion is  one  tha t Congre s s  would ha ve  condone d. The  ove rriding

5 purpos e  of the  Act wa s  to incre a s e  compe tition. De te rmining tha t ILE Cs  do not ha ve  the  a bility to

6 re que s t ne gotia tion tha t ca n le a d to the  right to pe tition a  s ta te  commis s ion for a rbitra tion would

7 fore clos e  ILE Cs  from pa rticipa ting on e qua l footing with CLECs  by a llowing CLECs  to hold a ll of

8 the  powe r. Empowe ring one  pa rty to a n e xis ting contra ctua l re la tions hip to s e e k ne gotia tion tha t

9 provide s  a  right to a rbitra tion while  withholding tha t powe r from the  othe r pa rty to the  contra ctua l

10 re la tionship could cre a te  the  type  of a nticompe titive  imba la nce  tha t the  Act wa s  de s igne d to re me dy,

l l a s  it pla ce s  the  ILEC into a  we a ke r pos ition a nd se e mingly insula te s  the  CLEC from cha nge s  in the

13 ILEC in the  conte xt of a n ICA a me ndme nt ne gotia tion to pe tition for a rbitra tion e ve n though it wa s

14 the  ILEC who re que s te d ne gotia tion-is  pe rmis s ible , a s  it is  cons is te nt with Congre s s 's  inte nt to

15 enhance  compe tition in the  te lecommunica tions  indus try. Thus , unde r Che vron, it should be  granted

16 de fe re nce  a nd followe d.

17 Applicabilitv of the Timelines in 47 U.S.C. §252

Consolidation of the Arbitration Matter and Complaint Matter

18

19 of an ICA amendment negotia tion should be  followed flows the  de te rmina tion tha t the  time lines  in 47

21

22 As  s ta te d in the  P roce dura l Orde r da te d J a nua ry 16, 2008, a nd a cknowle dge d by Qwe s t,

23

24 la rge ly the  s a me . Ne ithe r Qwe s t nor Arizona  Dia ltone  initia lly oppos e d cons olida tion of the s e

25 ma tte rs . Qwe s t did not me ntion the  cons olida tion is s ue  in its  brie f. Arizona  Dia ltone  s ta te d in its

26  b rie f tha t it s upports  cons o lida tion  o f the  ma tte rs , bu t re que s ts  tha t the  Commis s ion  s e t the

27 cons olida te d ma tte rs  for he a ring in  or a fte r April 2008 ra the r tha n a ccording to  the  e xpe dite d

28

Arizona  Dia ltone , and S ta ff, the  factua l bases  for the  Arbitra tion ma tte r and the  Compla int ma tte r a re

9
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Fe b ru a ry 11, 2008, a t 10:00

Staff is requested to appear and

1 had not voiced an opinion previous ly on the  issue  of consolida tion, opposed consolida tion in its  brie f.

2 Because  Qwes t does  not appea r to be  amenable  to de laying the  procedura l schedule  for the

3 Arbitra tion ma tte r; Arizona  Dia ltone  be lie ve s  tha t it would be  pre ma ture  to go forwa rd with the

4  Fe brua ry ll,  2008 , he a ring  if the  ma tte rs  a re  cons o lida te d , a nd  S ta ff oppos e s  cons o lida tion

5 a ltoge the r, it is  appropria te  to a llow the  ma tte rs  to proceed sepa ra te ly, without consolida tion.

6 IT IS  THEREFORE ORDERED tha t Qwe s t ha d the  a uthority to pe tition the  Commiss ion for

9 proce e d be fore  the  Commiss ion.

10 IT IS  FURTHER ORDERED tha t the h e a rin g in the  Arbitra tion ma tte r s ha ll comme nce  on

l l a .m., or a s  s oon the re a fte r a s  is  pra ctica ble , a t the  Commis s ion's

12 office s , 1200 We s t Wa s hington, P hoe nix, Arizona  85007.

13

14 IT IS  FURTHER ORDERED tha t Qwe s t a nd Arizona  Dia ltone  s ha ll e qua lly s ha re  the  cos ts

15 for transcription of the  hea ring in the  Arbitra tion ma tte r and sha ll a rrange  and pay to have  expedited

16 tra nscripts  ("da ilie s ") pre pa re d a nd provide d to the  Comnlis s ion's  He a ring Divis ion.

17 IT IS  FURTHER ORDERED tha t a ll pa rtie s  mus t comply with Rule s  31 a nd 38 of the  Rule s

19 pro hoc vice .

20 IT IS  FURTHER ORDERED tha t the  Ex P a rte  Ru le  (A.A.C. R14-3 -113-Una u thorize d

21 Communica tions ) a pplie s  to  this  proce e ding a nd s ha ll re ma in in  e ffe ct until the  Commis s ion 's

22 De cis ion in this  ma tte r is  fina l a nd non-a ppe a la ble .

23

24

25

26

27

28

participate in the hearing.

10
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1 IT IS  FURTHER ORDERED tha t the  Arbitra tor ma y re s cind, a lte r, a me nd, or wa ive  a ny

2 portion of this  P rocedura l Orde r e ithe r by subsequent P rocedura l Orde r or by ruling a t hea ring.

3 DATED this S 'l"da y of January, 2008.

4

5

6

7

8

9

10

S ARAH n . HARP RING
ARBITRATO R

Copies  of the  foregoing ma iled/de live red
this u p _ ; day of January, 2008, to:

1 1
Norman G. Curtright, Corpora te  Counse l

12  QWES T CORP ORATION
20 East Thomas Road, 16th Floor
P hoe nix, AZ 85012
Attorne y for Qwe s t Corpora tion

ARIZONA REP ORTING S ERVICE, INC.
2200 North Centra l Avenue , Suite  502
Phoenix, Arizona  85004-1481

13

14

Ma tthe w A. Klopp
Cla udio E, Ia nnite lli

1 6  CHIE F E TZ,  IANNITE LLI &
MARCOLINI P .C.

17 Via d Towe r, 19"' Floor
1850 North Centra l Avenue

18 Phoenix, As 85004
19 Attorne ys  for Arizona  Dia ltone , Inc.

15

20

21

Tom Bade, President
ARIZONA DIALTONE, INC.
7170 West Oakland
Cha ndle r, AZ 85226

22

23

24

Chris tophe r Ke e le y, Chie f Couns e l
Le ga l Divis ion
ARIZONA CORP ORATION COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

25

26

27

28

Ernest G. Johnson, Director
Utilitie s  Divis ion
ARIZONA C0RP 0RATIQN COMMIS S ION
1200 West Washington Street
P hoe nix, AZ 85007

By:

Secre ta ry toi8a rah N. Harpring

/.3
»;2..-_ ..

1 1


